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E. Mark Braden, Esq.
Baker and Hosteder, LLP
Washington Square, Suite 1100
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5304

JUL 222009

RE: MUR6122
National Association of Home Builders

Dear Mr. Braden:

On January 23,2009, the Federal Election Commission notified your client of a
complaint alleging violations of certain sections of the Federal Election ffrmpaign Act of 1971,
as amended. On July 15,2009, the Commission found, on the basis of the information in the
complaint, information provided by your client, and other available information, that there is no
reason to believe the National Association of Homebuilders violated 2 U.S.C. § 441b(a).
Accordingly, the Commission closed its file in this matter.

Documents related to the case will be placed on the pubh'c record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18,2003). The Factual and Legal Analysis, which explains the
Commission's findings, is enclosed for your information.

If you have any questions, please contact Camilla Jackson Jones, the attorney assigned to
this matter, at (202) 694-1650.

MarkD.Shonkwiler
j^fylatent General Counsel
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FEDERAL ELECTION COMMISSION
I

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: National Association of Home Builders MUR: 6122

Gary Miller for Congress and Cathleen Miller,
in her official capacity as Treasurer

is, 1 L INTRODUCTION
*? 2
<*> 3 This matter involves allegations that the National Association of Home Builders
O
£J 4 ("NAHB") made a prohibited corporate expenditure, a prohibited PAC solicitation outside its

qr 5 restricted class, and/or a prohibited in-kind contribution to Gary Miller for Congress (the "Miller
O
0> 6 Campaign") hi connection with a mailer it sent to homes in Congressman Miller's district a week

7 prior to the 2008 general election. NAHB denies that the mailer was a PAC or campaign

8 solicitation and denies that it contained the express advocacy required to constitute a corporate '

9 expenditure. Both NAHB and the Miller Campaign deny that the mailer was coordinated with

10 the Miller Campaign in a manner that would result in an in-kind contribution.

11 Based on a thorough review of the Complaint, the Responses, and other available

12 information, there appear to be no basis for finding that the NAHB mailer is a corporate

13 expenditure or an in-kind corporate contribution. Fust, the NAHB mailer is not a solicitation as

14 defined by the Federal Election Campaign Act of 1971, as amended ("the Act"). Second, the

15 mmler does not qualify as a corporate expenditure because it o^

16 under the standards set forth in 11 C.F.R. § 100.22(a) ft (b). Finally, there is no indication that

17 the mailer qualifies as a coordinated communication as defined in tiie Act, since the maUer does

II not meet the third prong of the three-prong coordination test &e 11 CJ.R. § 109.21.

19 Accordingly, the Commission found no reason to bdieve that the National Association of

20 Home Builders made a prohibited corporate expenditure or a OT^
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MUR 6122 (National Assoc. of Home Builden)
Factual and Legal Analysis

1 that Gary Miller for Congress and Cathleen Miller, in her official capacity as Treasurer, received

2 a prohibited in-kind contribution in violation of 2 U.S.C. § 441b(a).

3 II. FACTUAL AND LEGAL ANALYSIS

4 A. Factual Background

5 NAHB, an incorporated building industry trade association whose stated mission is to
CD
qr 6 "promote policies that will keep housing a national priority/'sent a mailer to homes in
on
° 7 Congressman Miller's district a week prior to the 2008 election praising his voting record on

«•]• 8 certam issues and suggesting that readers "thank"

O 9 families in Southern California." Complaint, Attachment 1. The mailer contained the following

™ 10 statements:

11 • Protecting the American Dream.

12 o Gary voted to create a $7,500 temporary first-time home buyer tax credit

13 o Voted for legislation to make more mortgage bonds available,

14 o He voted for legislation to help victims of the sub-prune crisis.

15 • Energy Independence Is No Longer Just A (sic) Economic Issue, But Also A National
16 Security Issue.

17 o Gary supports increased development of clean coal, natural gas, and oil.

18 o Supports increasing domestic exploration in Alaska and off our coast

19 o Congressman Miller supports incentives to encourage further development and
20 use of alternative fuels.

21 See Complaint, Attachment 1.

22 The Complaint alleged mat the NAHB sent "omipaign literature" to certam mdividuals.

23 Acxx>rdmg to the complaint, thfc

24 class." See Complaint
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MUR 6122 (National Assoc. of Home Buildcn)
Factual and Legal Anafyf is

1 Attached to the Complaint is a letter written by Ms. Jenny Hall, addressed "To Whom It

2 May Concern," and slating that she and her husbarxl had received the NAHB mailer on October

3 28,2008 BJK! were "not members of; nor contributora to, the National Assw

4 Homebuilders, or the National Association of Homebuilders' Political Action Committee

5 (PAC)." See Complaint, Attachment 1.

<7 6 Both NAHB and the Miller Campaign responded to the complaint In addition to the
or>
® 7 specific allegation of solicitation outside NAHB's restricted class, respondents also addressed

*y 8 whether the mailer expressly advocated the election of Congressman Miller and whether the

O 9 NAHB republished campaign material and cooniinated that maUer with the Miller Campaign.
on
™ 10 NAHB admits that it sent the mailer to the Halls, but rejects all allegations of

11 impropriety. First, NAHB denies that the mailer was a solicitation as asserted in the Complaint,

12 arguing that the mailer did not solicit funds from the recipient or provide information as to how

13 the recipient might make a contribution. Id, Second, NAHB denies that the mailer constituted a

14 corporate expenditure, because the communication was not express advocacy and states that it is

15 merely an exercise of NAHB's right to publicly discuss issues relevant to the home-building

16 industry. Mat 2-3. Finally, NAHB avers that the mailer is not "campaign literature" and

17 therefore not a coordinated communication because it does not meet the three-prong coordination

18 test set forth in the Conimission's regulations. Id.

19 NAHB submits an affidavit from its Staff Vice President of Government Affiurs, Stephen

20 T. Gallagher, who attests to the circumstances sinrounding the creation, production, and

21 distribution of the mailer. Affidavit of Stephen T. Gallagher ("Gallagher Aff.") at 11. Gallagher

23 timing of the mailer were decisions made solely by NAHB, and neitiier Congressman Miller, his
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MUR 6122 (National Assoc. of Home Builden)
Fictutl and Legal Aulyiii

1 agents, campaign, nor any political party had any role in the creation, production, or content of

2 the mailer. 74 at f| 5-6. Gallagher attests that the mailer did not use any candidate's campaign

3 materials and was not created, produced, or distributed at the suggestion or request of any

4 candidate, authorized committee, or political party committee. Id He also states that the mailer

5 was created without the use of any common vendors for its creation or distribution, and without

<y 6 any agreements (fomid or iiito
on
O 7 and Congressman Miller, his agents, or authorized committee, or with any other candidate, their
in
£]! 8 agents, authorized committee, or party committee. Wat 7.
T
O 9 Attached to Gallagher's affidavit was a copy of an NAHB Issue Communications Pledge
on
™ 10 ("Issue Pledge"), which was provided to and signed by all NAHB employees working on the

11 mailer. NAHB Response, Exh. B. The Issue Pledge states that NAHB adopted guidelines for

12 the conduct of any issue communications, which include:

13 • No discussion by any NAHB employees or officers regarding issue
14 communications will be made with any candidate.

is • No candidate will be made aware of any NAHB issue communication plans.

16 • NAHB employees are specifically informed that any transmittal of any issue
17 communication plan to any candidate or poUtical committee may be the grounds
18 for dismissal from NAHB employment

19 • No NAHBoflkial, member or employee who is mvo^^
20 campaign...may participate m any o
21 communicate fr which 1hrt candidate or hto i?r *** ̂ pp™*"! *f ft? to ̂ ^^fiH

22 • NAHB will mrt \JK (for its imnie comimmioififlnff ™y wfly that h^ worked wit**
23 the campaign of an identifiable candidate hi such communications.

24 • I also pledge to recuse myself from any discussion of any NAHB issue
25 advertising mat includes any fedeid candidate fa whose cainpa^
26 IpledgetoinfonnNAHBofmymvorvement If I am present at a meeting in
27 which such a discusnon is contemplated, I w^
28 and refuse to take part fa any decision TPa^"nB on such possible activities.
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MUR 6122 (National Assoc. of Home Builders)
Factual and Legal Analysis

1 NAHB contends that the Gallagher Affidavit and Issue Pledge provide sufficient support for its

2 assertion that the mailer at issue was

3 contribution that violated the Act, and it

4 The Miller Campaign also submitted a response denying the allegations in the Complaint

5 Specifically, the Miller Response clarified that the mailer, which was referred to in the

q, 6 Complaint as a "campaign brochure," was actually produced
on
O 7 the Miller Campaign. Miller Response at 1. The Miller Campaign denies any knowledge or
s/i

8 participation in the creation, production, or disnibution of the maUer at issue, and states that

O 9 neither the Miller Campaign nor the candidate had any prior knowledge that the mailer was
or>
^ 10 being produced or distributed Id.

11 B. Analysis

12 The Act prohibits corporations, such as NAHB, from making contributions or

13 expenditures in connection with any election for Federal office. 2 U.S.C. § 441b(a). Hie Act

14 and implementing regulations *l»» prohibit corporate officials from facilitating the making of

15 contributions by ordering or directing subordinates or support staff to plan, organize, or carry out

16 9 fimdrairing project aa part of their wnric MgpOMJnilitiga using corporate feamneeg, imlemi the

17 corporation receives advance payment for the fiur market value of such services. 2U.S.C.

18 § 441b(b); 11 C.F.R. § 114.2(f)(2).

19 1. NAHB "Solicitation"

20 The Complaint alleges mfrt the NAHB mailer violated the Act by soliciting contributions

21 on Congressman Miller's behalf from individuals outside of NAHB's "restricted class."

22 Ctanplaintatl. A corporation and its officers may make partisan conmnmicntions to its

23 restricted Class Of gtOCkholdy" *"** «Me«tive ** *Am\r*1ftr*t*'u* r*ronnnr& anH tli^ir ftmilî  aa
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MUR6122(Nidoml Assoc. of Home Builden)
Factual and Legal Analysis

1 an exception to the Act's general prohibition against corporate facilitation of contributions. See

2 11 C.F.R. § 114.3. 2 U.S.C. f 441b(b)(2XA). As long as these communications are aimed at

3 this "restricted class," and the corporation does ncl otherwise iise corporate resoiirces to facilitate

4 the contributions by means such as coercing employees to contribute, or by collecting and

5 forwarding the contributions, such communications are not a violation of the Act. See 11 C.F.R.

5 6 §114.2(1X1).
on
jjj 7 While the Complaint alleges the mailer sent by NAHB was "an impermissible
f\i
qr 8 solicitation** that was "conducted outside their restricted class," me mailer docs not ask fig
«T
O 9 contributions, nor does it provide any mechanism or means by which the recipient could make a
<y>
™ 10 contribution. See NAHB Response at 2. There is no telephone number, street address or

11 campaign website provided that a recipient could use to make a contribution.1

12 Based on the available information, the Commission found no reascii to believe that the

13 National Association of Home Builders conducted an impermissible solicitation of individuals

14 outside its restricted class in violation of 2 U.S.C. § 441b(bX2).

15 2. Express Advocacy

16 Commission regulations found at 11 C.FJL § 100.22(a) provide that a communication

17 expressly advocates the election or defeat of a deariy identified omdidate when it uses phrases

18 such as "vote for the President," "re-elect your Congressmaiif
Nor^mimforCongresst

woruses

19 campaign slogans or individual words, "which in context can have no other reasonable meaning

20 than to urge the election or defeat of one or more deariy identified candidates)....** 11C.FJL

21 § 100.22(a); jeeobo BwUeyv. Fo/eo, 424 U.S. l,at44iLS2(197Q(HAidUey>);^Cv.

22 Massachusetts Citizens for Life, 479 U.S. 238,249 (1986) r^CFI^urgiiig readers to vote for

1 The mailer includes Miller*s OoiignBdoiM^
•SL - .̂̂ .1̂ ^ — •* •*-•—•— ^^•^^Jfm-^J^^.—
Hftv IwGvlVt wl vailHIuflBHV tfU»HrklfiaiUBsilll
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MUR 6122 (National Assoc. of Home Builders)
Factual and Legal Analysis

1 "po-Kfe" candidates, and pmvtding infKrnintinn indicating a view «« jo u/nirh «jw»ifif

2 candidates met this description.). The NAHB mailer does not on its face meet the first test for

3 express advocacy, as the mailer does not include phrases such as "vote for," "cast your ballot,"

4 "dect," 'defeat," "support," or canmai^

5 have no other reasonable meaning than to urge me election or defeat of Congressman Miller.
•H
|J"1 6 Commission regulations found at 1 1 C.F.R. § 100.22(b) provide that a communication
or>

m 7 contains express advocacy when the commiinication taken as a whole or with limited reference
rvj
*z 8 to external events, "could only be interpreted by a reasonable person as containing advocacy of

9 tlig elftfttlfln flr ^f feat nftmf pf mfffff rfffflTly l4flltififfd CMM^flfffo) bfCflUSe** it COH*11^118 "I

I'M
10 "electoral portion" that is "unmistakable, unambiguous, and suggestive of only one meaning"

11 and "reasonable niind^ could not differ as to whether it e

12 or more clearly identified candidates) or encourages some other kind of action." See II C.F.R.

13 § 100.22(b).

14 The NAHB response specifically denies that the mmler contains express advocacy and is

is therefore a promT)ited corporate expenditure. The mailer clearly does not contain express

16 advocacy under Section 100.22(a) of the Commission's regulations. Nor, when taken as a whole

17 and with limited reference to external events, such as the proximity to the election, does the

II mailer at issue go*1*?*?* an "electoral portion" that is "unmistakable, unambiguous, MM! suggestive

19 of only one meaning" upon which reasonable minds could not diffou to whether it encourages

20 electoral or some other action. &« 11 C.F.R. J 100.22(b). While the mailer describes Miller as

21 "righting for working fiunilies" and asks redpients to "Thank" Nfiller for positions and votes he

22 had taken in the past (e.g., voting to create a $7,500 ten^mraiy first-time home buyer tax credit,

23 voting to make more mortgage bonds available, and voting for legislation to hdpvictinis of u^

Attachment 1
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MUR 6122 (National Auoc. of Home BuUdm)
Factual and Legal Analysis

1 subprime crisis). It does not explicitly praise Miller's character, qualifications, or

2 accomplishments in a context that has no other reasonable meaning than to encourage actions to

3 elector defeat Miller. SM e.g., Express Advocacy; Irklepento

4 Labor Organization Expenditures: Explanation and Justification, 60 Fed. Reg. 35292,3S29S

5 (July 6,1995).
fM

JJJ 6 While the mailer was sent immediately prior to the general election, the focus of the
O
in 7 communication is on issues and Miller's positions on those issues. Given the lack of any clear
™
** 8 directive other than to "Thank" Miller for his positions, and taking the communication as a

p, 9 whole, one can reasonably view the mailer as praising Nfiller's positions and encouraging him to
fSJ

10 maintain those positions in the future, and not as enwim^mg the reader to vote for or against

11 Miller in the upcoming election. See MUR 5854 (Lantern Project) (advertisements criticizing

12 Senator's votes on particular issues were not express advocacy beonise they could reasonably be

13 viewed as expressing the sponsoring organization's view on that issue); SeeoboMUR

14 5779/5805 (City of Santa Clarita) (banners thanking a U.S. Representative for a specific piece of

15 legislation did not expressly advocate his election because they could be reasonably mterpreted

16 as advocating passage of the legislation "id ftmni™g die legislator for sponsoring it).

17 We therefore conclude that the mailer does not qualify as express ao\ocacy, as set forth

II in 11 C.FJL 1100.22(b), and is not an expenditure, as defined by 2 U.S.C. f 431(9XAXO-

19 Accordingly, the Commission found no reason to believe that National Association of Home

20 Builders violated 2 U.S.C.§441Xa) by makmg a corporate exp

21 3. Coordination Allegations

22 Hie Act provides that a payment for a coimnimication that is niade by any person "m

23 cooperation, consultation, or concert, with or at tiie request or suggestion or a carkiidate
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MUR 6122 (National Anoc. of Home Builden)
Factual and Legal Analysis

1 constitutes an in-kind contribution to that candidate. See 2 U.S.C. § 441a(aX7XBXO> 1 1 C.F.R.

2 § 109.21 (bXl). If the mailer were a coordinated communication between NAHB and the Miller

3 C^mpdgn, it \wddbeanin-kind contribution prohibited

4 The Commission's regulations provide a three-prong test to detennine whether a

5 commimicfitfon in coflrdinatfld.* All three prongs of the test must be satisfied to support a
m
m 6 conclusion that a coordinated communication occurred. 1 1 CJP.R. § 109.21(a); see also

ift 7 Explanation *™l Justification for Regulations on Coordinated B"d Independent Expenditures

** 8 68 Fed. Reg. 772 (Jan. 3, 2003).
«T
JjJ 9 The first prong of the Act's three-prong coordination test provides that the
OJ

10 communication must be paid for by a person other than the Federal jyd'dBfty the candidate's

11 authorized committee, or political party committee, or any agent of the foregoing. S!pe 11 C.F.R.

12 § 109.21(aXl). Heî  me m*praig of the coordination test ^

13 paid for the direct-mail communication at issue. NAHB Response at 2.

14 The second prong of the coordination test requires that a communication must satisfy one

15 of the "content" standards in 1 1 C.FJL § 109.21(c), which include, among other things, a public

16 coininmiTiirfltiflBi that refers to a clearly identified House or Senate cundklfltB amif is publicly

17 distributed hi the clearly identified candidate's jurisdiction 90 days or fewer before the

18 candidate's general, special or runoff election. 1 1 CJ.R. f 109.21(cX4XO- The NAHB direct-

iovaUdatioa of tho fourth, or ̂ poblic coiniininicatioii/* content atandaid of Ifao ooonUnatad oonifnuiteatioiis
regulatk»XtbeCommJMionina<tereviifc)M^ In a
subsequent challenge by Shayi,theUA DUtrict Court for tbeDhtrict of CohmbUhckl that the C«^
cooteot and conduct itadaidi of the coonJinated conimunkatioww§^latk»at UCFJLJ 109Jl(c)and(o^
violated the Admfaiitrative Fkoeedon Act; houwvtr, the coort did int vacate the ragolatioiii or eqjoin the

ITBT, map
to f)art and o^nying part the lopectivepartlei' modem fw Recently, the D.C. Circuit affirmed
the olatrict court wftfareipecttOi teg alia, the c

material infcnnationwifli other penom who ftiaw* public ccflmmnicatioDj. 5wS)MHfv.FEC,52SFJd914(D.C.
Or. 2008).
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MUR 6122 (Nitiontl Asioc. of Home Builden)
Factual and Legal Analysis

1 mail communication clearly identifies a House candidate, Gary Miller, and was distributed in the

2 candidate's jurisdiction approximately seven days prior to the general election. Thus, the NAHB

3 mailer also meets the second or "content" prong of the coordination tett

4 The third prong of the coordination test requires that the parties have engaged in conduct

5 that meets any of the six folio whig standards: (1) the conmiiinication is created, produced, or
«r
u"> 6 distributed at the request, suggestion, or assent of a candUo^te, his authorized committee, a
OT>
jj 7 political party or an agent of any of the foregoing; (2) the candidate or authorized committee is
f\i
qr 8 materially involved in decisions regarding the cxmtent, mtended audience, means, or mode of
«3T

£3 9 communication; (3) there is substantial discussion about the communication between the person
<N

10 paying for the communication and me candidate, authorized committee, political party, or agent

11 of the campaign; (4) the person paying for the commimication and me can^wgn share certain

12 types of common vendors who use or convey information about the candidate's plans, projects,

13 activities, or needs hi the creation, production, or dissemination of the communication; (5) the

14 communication is paid for by a person or by the employer of a person who was an employee or

15 independent contractor of thft n>n*ti^Hf;an^ (6) the dJaaeipi^gtion, ̂ stributifln, pr republication

16 of the campaign materials occurs under circumstances that isflectag

17 collaboration between the candidate or his committee and other party. 11 C.FJR. f 109.21(dXl)-

« (6).

19 The mailer does not meet the "conduct" prong of the coordination test As discussed

20 below, each element of the conduct prong is srjecificaUy addressed and rebutted by NAHB and

21 the Gallagher Affidavit Because the NAHB mailer mils to meet the conduct prong, there was no

22 coordination that would result in an imrjeniu^ble in-kind contribution. See 11 C.F.R. § 109.21.
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MUR 6122 (National Anoc. of Home Builders)
Factual and Legal Analysis

1 The affidavit of NAHB Staff Vice President of Government Affiun Stephen T. Gallagher

2 establishes that the NAHB mailer was created and produced solely at the direction of NAHB and

3 its employees, without any involvement from Congressman Millw or any other candidate, their

4 agents, or employees. Gallagher Aff. at fl5-6; see also Miller Response at 1. The Miller

5 Campaign reiterates that neither the candidate, Committee, nor its agents had any knowledge that

6 NAHB was pnxiucing or distributing the mailer. See Miller Response at 1. Gallagher also

7 declares that no commoa vendors were \ised in the creation and/or distribution of the mailer and

8 that there was no formal or infbnnal agreement between NAHB and Congressman Miller, and

9 their agents, or discussion, substantial or othciwise,reganu^g this mailer between NAHB and

10 any ouKh'date, authorized cxmmiittee, or p^

11 and distribution of the mailer. Id atJ7.

12 The Issue Pledge that Gallagher and all NAHB employees working on the mailer were

13 required to sign explicitly provides that NAHB employees and officers are to have no

14 discussions with any caiKtid***?!, ftfltrp<>'gpl or party official regarding its issue communications or

15 publications distfliffifing any issue cftimnvinicfltion plans; no ctmdi^'tfff or committees are to be

16 made aware of any NAHB issue communication plans; and transmittal of issue communication

17 plans to a candidate or political committee by NAHB employees is grounds for dismissal.

18 NAHB Response, Exh. B. The Issue Pledge also states that NAHB will not use any vendor for

19 fa ifff"^ cnmnmmieationg that hag wariced with the campaign of a «anHMiite unidentified in its

20 communications. Id The Issue Pledge also requires the employee to recuse from any discussion

21 of NAHB issue-advertising or dccision-niaking activities that involve a federal candidate in

22 whose campugn the employee was invoke^

23 federal campaign. Id
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MUR 6122 (National Aaoc. of Home Builders)
Fictuil ind Loul AntlysU

1 Based on the available information, the Commission found no reason to believe that the

2 National Association of Home Builders made a coordinated communication to violation of 2

3 U.S.C. §441b. The Commission further found no reason to believe mat Gary Miller for

4 Congress and Cathleen Miller, to her official capadty as Treasurer, violated 2 U.S.C. §§441b (a)

5 and 434(b) by accepting and failing to report a prohibited to-kind contribution.
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